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Re: James A. Kay, Jr., WT Docket No. 94-147

Dear Mr. Fishel:

This firm is counsel for James A. Kay, Jr. (IIKayll) in the
above-captioned matter. Kay has pending before the Commission an
Application for Review of the Administrative Law Judgels decision
in In the Matter of James A. Kay, Jr., 11 FCC Rcd 6585 (ALJ
1996) .

We recently reviewed a copy of the FCCls Opposition to
Petition for Writ of Mandamus filed by Marc D. Sobel d/b/a Air
Wave Communications ("Sobel") in the United States Court of
Appeals for the District of Columbia Circuit (Case No. 96-1361),
a copy of which is attached hereto. The FCC's Opposition
contains numerous references to Kay and Sobel's relationship with
Kay and states that lithe Commission currently has before it a
staff recommendation for action directly responsive to Sobel's
complaint." Given the similarities identified by the FCC between
its pending case against Kay and Sobel's close relationship with
Kay, the "staff recommendation" of the Wireless
Telecommunications Bureau to the Commission must contain
references to Kay and/or the pending proceeding involving Kay.
Pursuant to Section 1.1214 of the Commission's Rules, we are
advising you of our belief that the "staff recommendation"
violated the Commission's ex parte rules (Section 1.1200, et~
of the Commissionls Rules), by virtue of the fact that these
documents were not supplied to Kay at the same time they were
delivered to "decision-making personnel" of the Commission.

Under these circumstances, we request a copy of the staff
recommendation to the Commission and any other communications to
the Commission concerning Kay and/or Sobel as well as a
determination that the Wireless Telecommunications Bureau ~I I l/"
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violated the ex parte rules. We further request that if it is
determined that the ex parte rules were violated, that
appropriate sanctions be issued pursuant to the provisions of
Section 1.1216 of the Commission's Rules.

Thank you for your assistance. Please do not hesitate to
call me with any questions.

yours,

Enclosure

cc: James A. Kay, Jr. (w/enclosure)
Gary P. Schonman, Esquire (w/enclosure)
W. Riley Hollingsworth (w/enclosure)

g:\saf\kay\fishel.l
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UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 96-1361

)
)
)
)
)
)

In re

MARC D. SOBEL. d/b/al AIR WAVE
COMMUNICATIONS.

I
I
1

Petitioner \

i

FCC OPPOSJIJON TO PET~FOR WB.I1 QE ?\tANDAMVS,
The Federal Conununicatio119 COmmiBli~n opposes the petition for wril of mandamu&

filed by petitioner in the captioned cue. Petiti~r Sobel seeks an order from the Court
,

directing the FCC to act on a number of applic~tions and other requests for action that he has

filed with the FCC. As discussed below, this rhatter involves a complicated f~ctual inquiry
,
I

related to an ongoing hearing proceeding involVing enforcement action against aoother party

before the Commission. as welt as an ongoin.lnvestiaation of Sobel. In the circumstances.

I
the time that the agency has devoted to peJMiini matters in'\'clving k-;.titioner is fully justified.

,
Sobel has failed to meet the ver}' high standard !requircd of a party seeking the extraordinary

!
I

remedy of mandamus. In any event, the CO~ission 'currently has before it a staff reCOlll-

mendation for action directly res.ponsive to SOb11'S complaint. We anticipate Commission

action on the starrs recC)mmendalion soon.

.
Petitioner Sobel holds a number of FCC! land mobile. radio station licenses, principally

,

in the SpecialiZed Mobile Radio Service (SMR)! in the Los Angeles area. This service

,eneraJly provides mobUe radio services to bUs~ses. AltbouBh the SMR service is us~d,
primarily for voice communications, includina-fnlerconnectJon with the public switched

I

telephone network, sysrertl$ are alsu beiDa deve~~ for data and facsimile services. The,
deve)opmeat of a di8ital. racher than anaJo,. 8MR marketplace is aUowing new features and
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.ervlces, such as two-way acknowledgment Paam&, credit card autltoriz8lion, automatic

vehicle location. fleet manasement. inventory tracking, remote database access, and voice­

mail. The growth of the SMR !lervict has been slpifieant due to these new developments.

Sobel bas been th~ subject of an ongoing FCC investigation, particularly wjth respecl

to his relationship with another licensee in the Los Angeles area, James A. Kay, Jr. In a

December 1994 order. the CODU11ission conunenced 8 hearing proceeding to order Kay to

show cause why 164 land mobile licenses he held or eontrolled should not be revoked or

caeelled, why be should Dot be ordered to ceue and desist (rom certain violations of the

Couwunications Act and why an order of forfeiture should not issue. ~ Order to Show

Cause, Hearing Designation Order and Notice of Qp,ponunltY for Hearing for Forfeiture:_.1o

the Matter of JAIIltS A. Kay. Jr" 10 FCC Red 2062 (1994). At the time of tbis action, the

Commission believed that because of Sobel's business relationships with Kay, some of

Sobel's licenses were in fact controlled by KAy. Kay and Sobel denied any ~uch relationship.

and the Conunission SUbsequently removed the disputed Jjc~nses r. tJfO the Kay hearing in

order to pennit its staff to condUCt a separate investigation of Sobel. ~ In the Mauer !lf

Junes A. Kay. J[~. 11 FCC Red 5324 (1996). In a June 11, 1996 letter, a copy of which Is

attached to Sobel's mandamus petition (An. 9), the staff sought information from Subel

re,lrdinl his relationship with Kay. A SUItT' recommendation for an agency order based on

that investilation is now before the Commission.

In a May 1996 action. the presidina Administrative UW Judge in the Kay proc~ding

found KBy unqualJfied to be a Commission Hceruee. revoked aU vi his licenses and ordered

Kay to forfeit S7S.000. In the Matter of lamesA. Kay. Jr., 11 FCC Red 6585 (AU 1996).

Kay's application for review of that decision 15 currently pending before the Corrunission.

In the subject petition for writ of mandlUllus. Sobel complains of FCC delay on 8
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number of appJications he has pending before the Commission and which have not been acted

on dur~1 the pendency of the Kay hc.tring and the subsequent staff investigation of Sobel.

Sobel .ckDow)edae~ that he and James A. Kay are "friends and have a business relationship"

and that "some" of the ~tltions licensed to Sobel are in fact managed by Kay pursuant to a

management 88rcement. Pet. at 3. As Sobel al$O correctly observes~ management arrange-

ments between licensees and others are not ~slllrily improper. Pet. at n.ll.

Relief in the nature of mandamus is a "drastic remedy," WiJI v, United StaleS, 389

U.S. 90, 104 (1967), reserved for "really extraordinary c.us~s." Ex parte Eahey, 322 U.S.

258, 260 (1947). At a minimum. a petitioner must show that its right to issuauce of such I

writ is '''clear and indisputable. "' GulfatrcllU AeroJJ!lCe CQrP. v. \:1ayJQDlas Com.• 485

U.S. 271, 289 (1988), QPQting, Banken Life" Cu" Co. v, Holland, 346 U.S. 379, 384

(1953), and Uni~ States v. Du~lL 172 U.S. 576, 582 (1899). ~ alIQ &t: Line PiJolS

ASl'n v, DOT, 880 F.2d 491. 503 (D.C.Cir. 1989); 10 rc Richard Thornburgh, 869 F.2d

1503, 1506-07 (D.C.Or. 1989). Sobel's petition does Dot meet this very high standard .--

indeed does not even discuss it. The petition fails to justify Bction by the COUrt directing the

a.ene)' to re-order its priorities and place the particular matter in which Sobel i6 lnterested

ahead of others that the a,eney has jUdged more imponant.

Whether the time an agency takes 10 complete a maner is so egregious as tv wal'l'lU)l

mandamus is lovemed by a "rule of reason." sm Mel Communicatiolls Com. y. FC~, G27

F.2d 322~ 340 (D.C.Cir. 1980). Althou,h tbe standards are not ironclad, what is reasonable

is ,OVemcd by such considerations as whether Conpess has proVided in the agency's

enabling statute a timetable or other iOOication of the speed with w~ieb it expects the IIeIJ:y

to proceed. In .ddition, the Court hII held that delaYI that might be reasonable In the Iphere
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of etonomic ~lUlatioD are Jess tolerable when human health and welfare are Bt stake. the

'Coon has also held that in considering mandamus requests. alleging unreasonable delay.

couns should consider the effect of expedilina action on alency activities of 8 higher or

competing priority and should take into account the narure and extent of the interests preju-

diced by deJay. a. ,eneralU 1eJICQmmunicltioD5 Research""", ActiOn Center y. FCC. 7S0

F.2d 70. 79..80 (D.C.Cir. 1984); • WAetion 011 Smokinland Health v. DcpartmeJ1t.Qf

l..Ibm. 100 F.3d 991. 994-95 (D.C.Cir. 1996); Monroe Communications COrD. 'Y. FCC, 840

F.2d 942, 945....6 (D.C.Cir. 1988).

The length of tbne that Sobel's applications have been pending before ,the Cormnission

is not egregious uoder the circumstances, as claimed by the petition. Of the twelve matters

about which Sobel compllw, as set out in AttachmeDt 2 to the pelitioo, two date back to

November and December 1993, siJl were filed in 1994 and the remaining four in 1995,

Durin, that entire period, Sobel has been eitbcr intertwined with the Kay investi,ation and

hearina or, since June 1996, directl)' under investigation by the FCC. It is nol unreasonable

for the Commission to defer action on applicltions before it when it is, at the same time,

inveatigating questions concerning that applicant's conduct with respect to other matters

before the a.ency. This is particularly true in light of the Commission's responsibUfry under

the Communications Act to ensure applicants' quaUt1tations before granting or renewing

liceme&. ~,Wa,. 47 U.S.C. 308. The motion fails to demonstrate that the Commission

hu Ibuae<l its discretion in the circumstances of this case.

In addition, the proceeding! in question here do not involve specific Congressional
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timetables for aCllon. I nor art!. issues of human health and welfare at stake. wflere the coun

has indicated that delays are less tolerable. Even in circumstances involving: such issues,

however, the coun ha~ recogniJ..ed that agencies have $ubsumti8) discretion in establishing

fesulatory priorities. which courts ordinarily should respect. ~ Action on Smoking &

lid, 100 F.3d at 994-95; 1JuejJau lAboratories. 11)£., 930 F.2d n. 74 (D.C.eir. 1991)

("respect for the autonomy and comparative tnltttutional advantage of me executave branch

bas traditionally made courtll slow to assume conunand over an agency choice of priorities");

MDnrrc-CAmmugjcalion$, 840 F.2d at 945-46. Moreover, while generaBy claiming that be

is hanned by the delay, Sobel offers no specific explanation of the nature an~ extent of his

claimed prejudice from the Commission not having acted on his applications to this point.

Sobel hI! failed to show any injury at all, much less irreparable Injury, that would wa.rranl

interference with the Commission's priorities -- particularly where, as here, it is involVed in

investigating possible misconduct by licensees.

t![TJhis court has upheld in the strongest tenns the diSCretion of regulatory qencies to

control the disposition of their ciseload." Nader v. tee, ~20 f.2d 182, 195 (D.C.Cir.197S)

(citations omitted). The FCC enjoys expres!I statutory authority to "conduct its procEedings

in such manner as wil) best conduce to the proper dispatch of business and to the ends of

justice." 47 U.S.C. 1540); m CeUular Mobile Systems of Pcnp" Inc. v. FCC, 782 F.2d

) The only remotely relevant stannory time period set out in the Communications Act is
cODllined In 47 U.S.C. lSS(d), which establishes 15 an "objective" the iSS1W\ce of a (JIlIl
decision within six months of the close of the initial hearing in 8 licensing proceeding. The
Coun recolmud in Monroe CommunicaliQUI tbat this sbltutory goal was not a mandatory
requirement. In any event, no hearing ha, yet~n designated with respecl to Sobel, aucJ
any hearins that might be scheduled would not be an initial licetbdtl hearing. More gen·
erally, the Court has held that even where statutes establilh very .pecific requirements, an
agency's failure to act within such statutory time limits is not, in itself, an abuse of discre­
lion. ~ National Congress of Himanic Am, CidzeoUELCoQJteSo) v, Marshall, 626 F.2d
882, 888 (D.C.Cir.1979).
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181, 197 (D.C.Cir. 1985). S!f 11M2 YmnODt X'V" Nuclear Egwer Corp. v, N.E,Qk. 435

U.S. 519, 543-44, 98 S.Ct. t tr7. 1211-12. " L.P.d.2d 460 (978) ("administrative a~encle$
,

'should be free to f..hlon UII::ir!own role, of procedure and to pursue methods of inquiry

capable of pennilting Lhem 10 Jisc:harge their muh.ltudinous duties' ") (gygtina~ .v, PQU$~

~, 309 U.. l~ (1940».

In rhe face of this stron policy, Sobol'. mel8cr showing Is simply inJdequar~ to meC!t

me requirement tJw. a mandam s petitioner demoDltl"llte a clear and indisputable right to the

"Uti requaled. In addition. of we have 1IOIed. !bore i. p"'Hlltly ~ndiDB before the Com­

miaslon a .torr propoaal !hat is rirecdY RIpOIIIive to die complaints ,et foJ1h.in !be Jl"lition.

We expect COIDIDission .ction em lbat recOftUftlnded aelion soon.

Cre p'=

The petition rails to just fy iranl of the cxtnordinary remedy of mandamus in the

CirtUlllltaDcea present here. 1 petition .hould, lCCordtagly, be denied.

1

January 27. 1997

Pederal Cooul1unicatiou.'i Commi££ion
Wuhinlton, D. C. 20554
(202) 41&.1740


